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Pursuant to 42 U.S.C. § 2000e-5(k) and Local Rule 54.1, defendant CRST Van
Expedited, Inc. ("CRST"), petitions as the prevailing party for an order awarding the following

attorney's fees and out-of-pocket expenses from plaintiff Equal Employment Opportunity
Commission ("EEOC"):

(1) The attorney's fees and out-of-pocket expenses CRST incurred from EEOC's filing of

its complaint on September 27, 2007, until this Court entered judgment dismissing all EEOC
claims on October 1, 2009.1 The award requested by CRST for that period is the same amount
the Court awarded in its February 9, 2010 Order, minus the fees CRST incurred in defending

against EEOC's claim on behalf of Monika Starke and the amount awarded for private

investigator fees that was not included in CRST's retainer. The amounts requested are
$3,973,571.92 in attorney's fees and $413,387.58 in costs.

(2) The attorney's fees CRST incurred in contesting EEOC's appeaL. EEOC did not
appeal this Cour's pattern-or-practice ruling or the dismissal of 163 of the individual claims
originally asserted by EEOC. Of the 107 individual claims EEOC appealed, the Eighth Circuit

affirmed as to all but two: EEOC's claims on behalf of Ms. Monika Starke and Ms. Tilie Jones.

However, on remand EEOC dismissed its claim on behalf of Ms. Jones because it had not
complied with Title VII's pre-suit requirements before it asserted a claim on her behalf in this
case. CRST does not seek an award of its appellate fees relating to EEOC's claim on behalf of

Ms. Starke. The amount of appellate attorney's fees requested is $1,072,014.67 if the Court

1 The expenses and costs requested by this petition are in addition to those taxable by the Clerk
under 28 U.S.C. § 1920. CRST has filed a bill of costs to recover such taxable costs.
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permits recovery using the hourly rates Jenner & Block ("Jenner") charged CRST for that work
or $491,076.61 if

hourly rates in this community are used.2

Therefore, the total award requested by CRST is $5,458,974.1 7 or alternatively
$4,878,036.1 1. This Court is authorized to make such an award because CRST is the prevailing

party as to all EEOC's claims except for one of its two claims on behalf of Ms. Starke which

CRST agreed to settle for $50,000 to avoid much greater trial fees and expenses.3 As
demonstrated below, CRST's request satisfies the standard for an award to a prevailing
defendant under Christiansburg Garment Co. v. EEOC, 434 U.S. 412,422 (1978).

INTRODUCTION
EEOC never had a reasonable basis for contending that CRST engaged in a pattern-orpractice of tolerating sexual harassment on its trucks. When the time came for its proof, EEOC

submitted insufficient evidence to withstand CRST's motion for summary judgment on this
pivotal issue. Thereafter, by declining to appeal this core ruling, EEOC has left the record barren

of any indication that it ever had suffcient evidence to support even a prima facie pattern-orpractice claim against CRST.

EEOC used the Monika Starke charge and unfounded class allegations as a means for
filing this suit and using broad federal discovery to find a basis for its pattern-or-practice

allegations - the opposite of what Congress intended when it enacted Title VII's pre-suit
requirements. Even though it lacked

evidentiary support, EEOC pursued its pattern-or-practice

claim as a pure litigation tactic to pressure CRST into either submitting to the government's

2 CRST does not seek to recover fees or costs for the period after remand from the Eighth
Circuit.

3 In the Starke settlement, the parties agreed that: "This Agreement is a compromise resolution of
disputed claims and defenses. By entering into this Agreement, neither EEOC nor CRST admits
the claims or defenses of

the other." (Doc. 380 at 4.)
2
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settlement demands or facing the enormous expense and negative publicity of discovery and trial

involving what eventually became a class of 270 allegedly aggrieved persons with no common
factual connections to their claims.

EEOC's conduct in intentionally asserting its pattern-or-practice claim without
evidentiary support and asserting individual claims without a reasonable basis for believing they
were valid falls well within the Christiansburg standard for awarding attorney's fees to a

prevailing defendant. When EEOC began to greatly expand this case in the fall of 2008, CRST
moved to put an end to EEOC's assertion of

increasing numbers of

individual claims that had no

evident factual support. When questioned by the Cour, EEOC represented that it had suffcient

factual support for all its claims. The Court took the governent at its word, but warned that
CRST could seek relief

if

EEOC's representations turned out to be false. (Doc. 66 at 8.)

After over 150 depositions and seven summary judgment motions, it became clear that
EEOC had misled the Court. As the Court held in its order granting CRST summary judgment

on EEOC's pattern-or-practice claim, ". . . EEOC has presented insufficient evidence to show
that CRST has engaged in a pattern or practice of tolerating sexual harassment of its female

drivers. Based upon the record presently before the court, a reasonable jury could not find that it
is CRST's 'standard operating procedure' to tolerate sexual harassment." (Doc. 197 at 57,
quoting Intl Brotherhood of

Teamsters v. United States, 431 U.S. 324, 336 (1977).) Of

EEOC's

270 initial claims, approximately 115 were dismissed because the allegedly aggrieved persons
failed even to show up for their depositions, and the Court granted summary judgment to CRST
EEOC's individual claims were dismissed

on the merits as to 88 individual claims. After 75% of

for lack of evidentiary support, the remaining 67 were dismissed because EEOC had failed to

comply with the fundamental Title VII pre-suit requirements: investigation, determination of

3
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reasonable cause, and good-faith conciliation. EEOC did not even appeal this Court's pattern-or-

practice ruling, and the Eighth Circuit affirmed on all other major issues, remanding only two
individual claims, one of which EEOC promptly dismissed for lack of compliance with Title

VII's pre-suit requirements. EEOC's last individual claim, on behalf of Ms. Starke, was settled
for $50,000, a fraction of what it would have cost CRST to try it.
In sum, EEOC never had a belief well grounded in fact that its pattern-or-practice claim

and 268 of its 270 individual claims had merit. Therefore, CRST should be reimbursed by the
governent for litigation costs that EEOC's unfounded claims imposed on CRST.

STATEMENT OF FACTS
Summary Judgment and Dismissal Orders
This case was filed by EEOC on September 27, 2007, on behalf of a single allegedly

aggrieved person, Monika Starke, and an unidentified "class of similarly situated female
employees" of CRST. (Doc. 2.) At the time its complaint was fied, however, EEOC had not
investigated, found reasonable cause, or offered to conciliate with CRST with respect to any

claims other than EEOC's claim on behalf of Ms. Starke and had given no indication of the
identities of any other members of its purported "class." After filing this lawsuit, EEOC
requested and received in discovery from CRST contact information for thousands of present or

the prospect of

former CRST female drivers, to whom EEOC then sent letters informing them of

substantial monetary compensation if they alleged sexual harassment against CRST. (See Doc.

263 at 19.) EEOC also requested and received from CRST the HR files for every female driver

who had complained of sexual harassment over a several-year period and then, over CRST's
objection (Doc. 56), added the vast majority of those drivers as claimants without, as it became

clear later, even attempting to verify that they had valid claims. When CRST moved for relief

because of the immense expansion of the number of allegedly aggrieved persons for whom
4
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EEOC was asserting claims, this Court "took the EEOC at its word that it had a good-faith belief
that each and everyone of the approximately 270 women it had disclosed to CRST before the

deadline had an actionable claim for sex discrimination." (Doc. 263 at 21.)

EEOC sought compensatory and punitive damages and injunctive relief on behalf of
those 270 allegedly aggrieved persons based upon its claim, subsequently rejected by this Court

on summary judgment, that CRST had engaged in an unlawful pattern or practice of tolerating

sexual harassment of its female drivers. (Doc. 197 at 57-67.) EEOC sought to use its patternor-practice claim to bifurcate trial and shift the burden of proof on individual claims to CRST
and obtain a large class-wide award of

punitive

damages. (Doc. 66 at 11; Doc. 156 at 5-6.)

EEOC's strategy was transparent: pressure CRST into a settlement by making this case
extraordinarily burdensome and expensive to defend by asserting claims for compensatory and

punitive damages on behalf of 270 individuals. At the same time, EEOC conducted a public
relations campaign in which it vilified CRST in press releases and at industry gatherings for
tolerating sexual harassment of its female drivers, thereby waging a campaign outside court to
force CRST and its management to capitulate. John Hendrickson, EEOC's Regional Director for
the Chicago District, which has been in charge of this case, publicly characterized CRST's

conduct as "chiling" and as "rampant sexual harassment." (Doc. 263 at 38 n.25.) Mr.

Hendrickson falsely represented that CRST's defense was "it was 'all the woman's fault.'" (Id.)
Despite this extreme public criticism of CRST, EEOC did not undertake even one interview of a
CRST male driver accused of sexual harassment or one deposition during discovery of an alleged

male harasser. That is not surprising in light of Mr. Hendrickson's deposition testimony that he

finds the harassment accusation of a female driver more credible than the denial of the alleged

5
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harasser. (Attachment Q, Hendrickson Dep. 89-91.) Thus, it is clear that EEOC subjected CRST
to this costly litigation without a good-faith attempt to first find out what the facts were.

CRST chose to fight back against EEOC's unfounded allegations that CRST engaged in a
pattern or practice of tolerating sexual harassment and in doing so has incurred more than $ 1 1

milion in fees and expenses in this Court and on EEOC's appeaL. Now, after more than five

years of litigation, final judgment has been entered on all EEOC claims, and CRST is
unquestionably the prevailing party:

. CRST won summary judgment on EEOC's core pattern-or-practice claim (Doc.
197), and EEOC did not even appeal the Court's ruling.
. Approximately 115 of EEOC's 270 individual claims were dismissed by the
Court as a discovery sanction because the allegedly aggrieved persons did not

appear for depositions by CRST's counseL. (Doc. 197 at 13.)
. 88 of EEOC's remaining 155 individual claims were dismissed on summary

judgment. (Docs. 223,225,251,256,258.)
. EEOC's remaining 67 individual claims were dismissed because EEOC had

"wholly abdicated its role in the administrative process" by its utter failure to
satisfy Title VII's pre-suit requirements mandated by Congress under Title VII -

investigation, reasonable cause determination, and good-faith conciliation before EEOC can permissibly assert claims in court against an employer. (Doc.
263 at 37-39 & n. 24.)
. Although the Court's August 13, 2009 Order dismissed EEOC's remaining 67

claims, the Court's holding would also have applied to another 201 of EEOC's
270 individual claims if

they had not been previously dismissed for other reasons.

6
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. Of the 270 allegedly aggrieved persons, EEOC complied with Title VII's pre-suit

requirements only with respect to its claims on behalf of Ms. Monika Starke and
Ms. Remcey Peeples. That EEOC should not have brought claims on behalf of

268 individuals is demonstrated by the fact that when summary judgment for

CRST on EEOC's claim for Tilie Jones was reversed on appeal, EEOC dismissed
its claim on Ms. Jones's behalf on remand expressly based on this Court's August

13, 2009 Order: "The EEOC acknowledges... that the law of the case,
specifically this Court's order of August 13,2009 (ECF Docket No. 263), bars its
claim on behalf of

Tilie Jones." (Doc. 360.)

. On remand from the Eighth Circuit, EEOC also dropped one of its two claims on
behalf of Ms. Starke. Ms. Starke had claimed that she had been verbally harassed

by lead driver Bobb Smith and that CRST had failed to remove her promptly from

Smith's truck after she complained. CRST disputed that claim and contended that

her first complaint. Ms. Starke

it removed her from Smith's truck within hours of

then drove with lead driver David Goodman. Although Ms. Starke claimed that

Goodman repeatedly raped her, she did not inform CRST of the alleged rapes
until several weeks after she had left Goodman's truck. CRST also developed
evidence impeaching Ms. Starke's claim that she had been raped by Goodman
and showing instead that she had a consensual sexual relationship with him.

EEOC dismissed its claim on her behalf as to Goodman and agreed that it could

recover emotional distress damages for her claim against Smith for at most the
three days after she allegedly had complained to CRST until she began driving

with Goodman. (Doc. 356 at 63-64.) Without conceding liability, CRST settled

7
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EEOC's remaining claim for Ms. Starke for $50,000, much less than it would
have cost CRST to try it. (Doc. 380 at 4; Attachment A, Declaration of David

Rusch, CRST's CEO/President.)4

This Court's First Award of Fees and Costs
On February 9, 2010, this Court awarded CRST $4,004,371.65 in attorney's fees and
$463,071.25 in out-of-pocket expenses, for a total award of $4,560,285.1 1 which also included

$92,842.21 for costs taxed in favor of CRST pursuant to 28 U.S.C. § 1920. (Doc. 320 at 39.)
The Court found that the attorney's fees award was appropriate for the following reasons:

The court finds that an award of fees is warranted in this case under the

Christiansburg standard. The EEOC's failure to investigate and attempt to
conciliate the individual claims constituted an unreasonable failure to satisfy Title
VII's prerequisites to suit. As the court observed in its Order on Motion to Show
Cause:

· The EEOC did not investigate the specific allegations of any of the 67
allegedly aggrieved persons until after the Complaint was fied. For example,
the EEOC did not interview any witnesses or subpoena any documents to
determine whether any of their allegations were true.

· The EEOC did not identify any of the 67 allegedly aggrieved persons as
members of the Letter of Determination's "class" until after it filed the
Complaint. Indeed, prior to filing the Complaint, CRST enquired as to the size
of the "class" and the EEOC responded that it did not know.

The EEOC did not make a reasonable cause determination as to the specific
allegations of any of the 67 allegedly aggrieved persons prior to filing the
Complaint. Indeed, at the time the EEOC issued the Letter of Determination

on July 12, 2007, 27 of the remaining 67 allegedly aggrieved persons had not
yet been sexually harassed. Indeed, most of these 27 women alleged they were

sexually harassed after the instant lawsuit was filed. Although 38 of the
remaining 40 allegedly aggrieved persons allege they were sexually harassed
before the EEOC issued the Letter of Determination on July 12, 2007, the
EEOC admits that it was not even aware of their allegations until after the
4 CRST CEO/President David Rusch states in his attached declaration that CRST settled EEOC's

one remaining claim on behalf of Ms. Starke for $50,000 to avoid estimated attorney's fees and
costs well in excess of that amount as projected by defense counsel to prepare for trial and try
that claim as well as the cost of a likely appeaL. CRST has spent over $ 11 million in defending
against EEOC's claims. (Attachment A, Rusch Dec. ~~ 2-3.)
8
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filing of the Complaint. The EEOC used discovery in the instant lawsuit to
find them.

· The EEOC did not attempt to conciliate the specific allegations of the
allegedly aggrieved persons prior to filing the Complaint.

Order on Motion to Show Cause at 31-32. The court relies on these findings to
conclude that the EEOC's failure to comply with Title VII's jurisdictional
conditions precedent-investigation, reasonable cause determination and
conciliation-made this lawsuit unreasonable.
(Doc. 320 at 14-15 (emphasis in original).)

The Court rejected EEOC's argument that its lawsuit was not unreasonable because the
Court's dismissal for not satisfying Title VII's pre-suit requirements was unexpected. The Court

found that EEOC's pre-suit obligations under Title VII were "well-established" before EEOC
filed this suit and the fact that "relatively few courts have relied on such grounds to dismiss suits

by the EEOC does not excuse the EEOC's tactics in the instant action or somehow make its
lawsuit reasonable." (Id. at 15.) The Court also rejected EEOC's argument that fees should not

be awarded because several of its individual claims had potential merit. The Court found that
not awarding fees would "ratify" EEOC's '''sue first ask questions later' litigation strategy." (Id.
fees is necessary to guarantee that Title VII's

at 15-16.) The Court concluded that "(aJn award of

procedures are observed in a manner that maximizes the potential for ending discriminatory

practices without litigation in federal court." (Id. at 16; footnote omitted.)

The Court used local hourly rates rather than "national" rates as to hours worked on this

case by both Jenner's and Simmons Perrine Moyer & Bergman's ("Simmons") attorneys and

paralegals. Therefore, the Court awarded fees for Simmons attorneys and paralegals at their
actual hourly rates and Jenner's attorneys and support staff at hourly rates of $295 for partners,

$175 for associates, and $110 for support staff. (Id. at 24.) The Court found all Jenner hours to

9
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be reasonable except for those expended on a mock jury exercise. (Id. at 24-26.) The Court
found all Simmons hours to be reasonable. (Id. at 29.)

EEOC's Appeal

EEOC appealed 107 of its 270 individual claims and this Court's fee award. (EEOC
Opening 8th Cir. Br. at viii n.!.) EEOC did not appeal this Court's order rejecting EEOC's

EEOC's lawsuit. (Id. at 1-3.) The

pattern-or-practice claim which had been the centerpiece of

Eighth Circuit affirmed this Court's ruling that EEOC had not satisfied Title VII's pre-suit
requirements before filing this action and held that EEOC "did not reasonably investigate the
class allegations of sexual harassment 'during a reasonable investigation of the charge. '" EEOC

V. CRST Van Expedited, Inc., 679 F.3d 657, 676 (8th Cir. 2012) (quoting EEOC v. Delight
Wholesale Co., 973 F.2d 664,668 (8th Cir. 1992)). The Eighth Circuit found that this Court had

not abused its discretion in dismissing EEOC's remaining claims because "EEOC wholly failed
to satisfy its statutory pre-suit obligations as to these 67 women. . . ." Id. at 677.

The Eighth Circuit also affirmed as to all EEOC's individual claims except those on
behalf of Tillie Jones and Monika Starke. Id. at 680-93. The Eighth Circuit reversed as to Ms.

Jones because it found that her deposition testimony, if accepted by the jury, would establish
severe or pervasive harassment. Id. at 687-89. The Eighth Circuit also reversed this Court's

ruling that judicial estoppel barred EEOC's claim on behalf of Ms. Starke.5 Id. at 680-82.
Because two individual claims were being remanded and the judgment was no longer final, the

costs without prejudice. Id. at

Eighth Circuit vacated this Court's award of attorney's fees and

695. EEOC's petitions for rehearing and rehearing en banc were denied. Id. at 657.

5 The Eighth Circuit ruled that Ms. Starke lacked standing to appeal this Court's order dismissing
her claim as an intervener based on

judicial estoppel. 679 F.3d at 679-80.

10
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Proceedings on Remand

On remand, EEOC dismissed its claim on behalf of Ms. Jones because it was covered by

this Court's order, affirmed by the Eighth Circuit, that EEOC had not satisfied Title VII's presuit requirements. (Doc. 360.) EEOC dropped one of its two claims on behalf of Ms. Starke:

that she was raped by CRST driver David Goodman. (Doc. 356 at 63-64.) The parties settled
EEOC's remaining claim on behalf of Ms. Starke that she was verbally harassed by Bobb Smith.

CRST paid $50,000, which is a fraction of the additional amount of money CRST would have
had to spend on attorney's fees and costs to defeat this claim at trial and on appeal, and less than

one half of one percent of CRST's total spent on attorney's fees and costs to defeat this entire
case. The Settlement Agreement provides that: "By entering into this Agreement, neither EEOC

nor CRST admits the claims or defenses of the other." (Doc. 380 at 4.) The settlement
agreement also stated that CRST would petition for fees and costs and that EEOC would oppose

Dismissal of all EEOC claims. (Id. at 2.)

CRST's petition. (Id.) This Court entered an Order of

381.)

Final Judgment was entered on February 11,2013. (Doc.

ARGUMENT

I. CRST, THE PREVAILING PARTY, IS ENTITLED TO RECOVER ITS
ATTORNEY'S FEES AND COSTS UNDER TITLE VII OF THE CIVIL RIGHTS
ACT OF 1964.

The Eighth Circuit has held that a district court has broad discretion to award attorney's

fees, and the award of fees is reviewable only for abuse of discretion. Sturgil v. United Parcel
Service, Inc., 512 F.3d 1024, 1036 (8th Cir. 2008); Fish v. St. Cloud State Univ., 295 F.3d 849,

852 (8th Cir. 2002).

11
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A. CRST Prevailed on All EEOC Claims Except One Claim on Behalf of
Monika Starke.

Title VII of the Civil Rights Act of 1964, 42 U.S.C. § 2000e-5(k), provides that this
Court is authorized to award reasonable attorney's fees to the prevailing party:

In any action or proceeding under this subchapter, the court, in its discretion, may

allow the prevailing party, other than the Commission or the United States, a
reasonable attorney's fee (including expert fees) as part of the costs, and the

Commission and the United States shall be liable for the costs the same as a
private person.

CRST was the prevailing party when this Court first awarded fees because all EEOC
claims had been dismissed with prejudice. After appeal, remand, and entry of final judgment,
CRST remains the prevailing party as to all EEOC claims except one claim on behalf of

Ms. Starke. Therefore, the Court is authorized to award CRST reasonable attorney's fees with
respect to all EEOC claims except its one claim on behalf of Ms. Starke that was settled.

To be entitled to an award of fees for prevailing in a Title VII case, a defendant is not
required to prevail on all claims. A defendant is entitled to an award of its reasonable fees as to

all claims on which it prevailed provided those claims were not closely related to the claim or
claims on which it did not prevaiL. Under the attorney's provision governing certain civil rights
cases, 42 U.S.C. § 1988, which is closely comparable to Title VII,6 the Supreme Court has held
that a district court has "wide discretion" in awarding fees that a prevailing defendant "would not
have incurred but for the frivolous claims." Fox v. Vice,

U.S.

-'

13 1 S.Ct. 2205, 2211

(2011). The Court explained that:

(A J defendant may deserve fees even if not all the plaintiff s claims were
frivolous. In this context, § 1988 serves to relieve a defendant of expenses
attributable to frivolous charges. The plaintiff acted wrongly in leveling such
allegations, and the court may shift to him the reasonable costs that those claims
imposed on his adversary. See Christiansburg, 434 U.S., at 420-421, 98 S.Ct.

6 The Christiansburg standard applies to a prevailing defendant's fee petition under Section
1988. Hughes v. Rowe, 449 U.S. 5, 14 (1980).
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694. That remains true when the plaintiffs suit also includes non-frivolous
claims. The defendant, of course, is not entitled to any fees arising from these
non-frivolous charges. See ibid. But the presence of reasonable allegations in a
suit does not immunize the plaintiff against paying for the fees that his frivolous
claims imposed. . . .
. .. Fee-shifting to recompense a defendant (as to recompense a plaintiff) is not
all-or-nothing: A defendant need not show that every claim in a complaint is
frivolous to qualify for fees.
¡d. at 2214.

Here, CRST prevailed on all EEOC claims - its pattern-or-practice claim and 269Yí of its

. individual claims - except for one of EEOC's two claims on behalf of Ms. Starke. CRST settled

that claim for $50,000, much less than the cost of trying the claim and to avoid further delay in
ending this more than five-year-old case. Once EEOC lost on pattern-or-practice, it was clear

that each of its claims on behalf of allegedly aggrieved persons was separate and distinct from
the others. "The mere fact that Starke and a handful of other women allege they were sexually

harassed while working for CRST provides no basis for the EEOC to litigate the allegations of
67 other women in this lawsuit." (Doc. 263 at p. 32.) Thus, CRST's settlement of EEOC's

remaining claim on behalf of Ms. Starke does not affect CRST's status as prevailing party on all

EEOC's other claims or its entitlement to an award of fees if it satisfies the other requirements
for such an award.

B. The Undisputed Facts Here Satisfy the Christiansburg Standard for
Awarding Attorney's Fees to the Prevailng Defendant.
The Supreme Court has held that pursuant to Section 2000e-5(k), a district court may

award a prevailing defendant its attorney's fees and costs in a civil rights action, even if not
brought in subjective bad faith, if EEOC's lawsuit was frivolous, unreasonable, vexatious or
groundless from the outset, or if EEOC continued to litigate after its claims clearly became so.
Christiansburg Garment Co. v. EEOC, 434 U.S. 412, 421-22 (1978).
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In its first award of attorney's fees and costs, described above, this Court found that
"(tJhe EEOC's failure to investigate and attempt to conciliate the individual claims constituted an
unreasonable failure to satisfy Title VII's prerequisites to suit." (Doc. 320 at 14.) The Eighth
Circuit affrmed without qualification this Court's ruling on EEOC's failure to satisfy Title VII's
pre-suit requirements. EEOC v. CRST, 679 F.3d at 677. Therefore, the basis for this Court's

prior ruling that CRST's fee petition satisfies the Christiansburg standard has been fully
confirmed on appeal, and the only claims that EEOC could properly litigate was its claim on
behalf of Ms. Starke and Ms. Remcey Peeples. Those other 268 claims should never have been
litigated by EEOC; it lacked the statutory authority to do soJ
Moreover, before undertaking most of the legal work for which it now seeks

reimbursement, CRST challenged EEOC's basis for pursuing this case on behalf of any
individual other than Ms. Starke. So that it could continue to pursue its litigation strategy of
pressuring CRST to capitulate by imposing extreme costs on CRST through a company-wide

pattern-or-practice claim and 270 individual claims, EEOC misrepresented to the Court that it
had a valid evidentiary basis for all its claims. In its November 19, 2008 Order (Doc. 66 at 8),

the Court warned EEOC that if its representation turned out to be false, CRST could seek
appropriate relief:

October 15,2008, it had a good-faith
belief that each and everyone of the approximately 270 women disclosed to
CRST has an actionable claim for sex discrimination. Further, the EEOC
represents to the court that none of these women have advised the EEOC that they
do not want the EEOC to pursue claims on their behalf. The court wil take the
The EEOC represents to the court that, as of

7 EEOC complied with Title VII's pre-suit requirements as to its claim on behalf of Ms. Peeples.

Therefore, in its first fee petition, CRST did not seek to recover its fees for defeating Ms.
Peeples's claim and also does not seek to do so in this fee petition. However, it should be noted

that the Eighth Circuit affrmed this Court's summary judgment dismissal of Ms. Peeples's
claim. EEOC v. CRST, 679 F.2d at 693-94.
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EEOC's representations to the court at face value. The court takes the EEOC's

representations at face value, because the court presumptively trusts members of
the bar appearing in this couii to tell the truth. Further, the court does not know,
with any particularity, the underlying facts and circumstances that led the EEOC
to disclose each allegedly aggrieved individual to CRST. If during the course of
discovery CRST discovers evidence that sheds doubt on the EEOC's
representations to the court, CRST may file an appropriate motion.
CRST did not capitulate to EEOC's tactics and instead demonstrated that EEOC did not
have a prima facie basis for its pattern-or-practice claim or 75% of its individual claims.
Furhermore, EEOC could not properly pursue even its remaining 67 individual claims because it

bypassed Title VII's pre-suit requirements.

As the Court noted in its first fee award, courts applying Christiansburg have awarded
the prevailing defendant fees and expenses in cases where, as here, EEOC engaged in

unreasonable, vexatious, or groundless litigation violating fundamental Title VII principles. In
EEOC v. Asplundh Tree Expert Co., 340 F.3d 1256 (lIth Cir. 2003), the district court dismissed

EEOC's lawsuit and awarded costs and fees to the employer, holding that EEOC had failed to

meet its statutory duty to engage in good-faith conciliation. The Eleventh Circuit upheld the
award, stating "(tJhe duty to conciliate is at the hear of Title VII." Id. at 1260. "Nothing less
than a reasonable effort to resolve with the employer the issues raised by the complaint wil do.

This effort must, at a minimum, make clear to the employer the basis for the EEOC's charges
against it." Id. (internal citations and quotation marks omitted).

In EEOC v. Agro Distribution, LLC, 555 F.3d 462 (5th Cir. 2009), an age discrimination

case, the Fifth Circuit upheld a district court award of attorney's fees and costs against EEOC,
finding both that there was "no reason to proceed" after a deposition in which the claimant's

testimony defeated his discrimination claims and that EEOC did not respond reasonably to
efforts of the employer to conciliate, instead pressing a take-it-or-Ieave-it demand for significant
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compensatory damages. ld. at 472-73. The court held that EEOC owes employers "a duty
reasonably to investigate charges, a duty to conciliate in good faith, and a duty to cease

enforcement attempts after learning that an action lacks merit. In this case, the EEOC abandoned
its duties and pursued a groundless action with exorbitant demands." Id. at 273.

In EEOC v. Hendrix College, 53 F.3d 209, 210 (8th Cir. 1995), EEOC alleged a statutory

recordkeeping violation. The evidence established that the defendant college had changed its
recordkeeping to meet statutory requirements and had notified EEOC of the change before suit

was fied. !d. Nevertheless, EEOC fied suit because the college refused to sign a conciliation

agreement. ld. This Court affirmed the district court's award of attorney's fees finding that
EEOC initiated and litigated the action "in bad faith." ld. at 211.
In EEOC v. Pierce Packing Co., 669 F.2d 605, 608 (9th Cir. 1982), the Ninth Circuit
affirmed an award of attorney's fees and costs against EEOC on the ground that "(gJenuine

investigation, reasonable cause determination and conciliation are jurisdictional conditions
precedent to suit by the EEOC which are conspicuously absent here."
In EEOC v. TriCore Reference Laboratories, Nos. 11-2096,11-2247,2012 WL 3518580

(10th Cir. Aug. 16, 2012), the Tenth Circuit affirmed an award of fees to a prevailing defendant

in an Americans with Disabilities Act case. The court emphasized that "(tJhe EEOC continued
to litigate the failure-to-accommodate and termination claims after it became clear there were no
grounds upon which to proceed." ld. at *4. The Tenth Circuit found that the district court had

properly exercised its discretion in making the fee award: "The award of attorney's fees was a
permissible choice and not a clear error of judgment; the court offered sound reasons for

awarding fees to TriCore. There was no abuse of discretion." ld. at *5.
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Based on the undisputed facts and this governing case law, this Court should once again
hold that the Christiansburg standard has been satisfied here.
C. Under the Facts Here, This Court Is Authorized to Award CRST Reasonable

Attorney's Fees Incurred on EEOC's AppeaL.

This Court's statutory authority to award reasonable attorney's fees to CRST as the
prevailing defendant includes awarding the fees that CRST reasonably incurred on EEOC's

appeaL. Because the Eighth Circuit vacated the final judgment entered by this Court and
remanded EEOC's claims for Ms. Jones and Ms. Starke, CRST did not have the opportunity to

request an award of attorney's fees directly from the Eighth Circuit. CRST can properly be
awarded its appellate fees by this Court now that final judgment has once again been entered.
This Court is fully authorized to award fees for appellate work. See Little Rock School Dist. v.

State of Ark., 127 F.3d 693, 697 (8th Cir. 1997) (district court has authority to award appellate
fees, and the award is reviewed for abuse of discretion); Starr v. Metro Systems, Inc., Civ. No.

01-1122 (JNE/SRN), 2006 WL 3370811, at *1 (D. Minn. Nov. 21, 2006) ("district court has the
ability to decide issues related to attorney fees incurred on appeal where the court of appeals has
not decided them").

The Christiansburg standard is also satisfied for the attorney's fees CRST expended on

EEOC's appeaL. Except for its claims on behalf of Ms. Starke and Ms. Peeples, none of the
claims EEOC appealed should have been litigated in this Court or in the Eighth Circuit. This
Court's and the Eighth Circuit's rulings on this issue are based upon longstanding precedents
holding that EEOC is not authorized to proceed with litigation if it has not satisfied Title VII's
pre-suit requirements. (Doc. 263 at 37-38; EEOC v. CRST, 679 F.3d at 677.) Congress required

EEOC compliance with those pre-suit requirements when it first authorized EEOC to pursue
claims in court to ensure that employers such as CRST were not subjected to costly, unfounded
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litigation - precisely what happened here. See EEOC v. Hickey-Mitchell Co., 507 F.2d 944, 94748 (8th Cir. 1974) (footnotes omitted):

Congress enacted the Equal Employment Opportunity Act of 1972 which
amended Title VII to permit Commission suits. The statutory mandate that the
Commission attempt conciliation was not abandoned, however, and the Act
expressly conditions the Commission's powers of suit on its inability to "secure
from the respondent a conciliation agreement acceptable to the Commission." As
the House sponsor of the bil stated:

The conferees contemplate that the Commission wil continue to make

every effort to conciliate as is required by existing law. Only if
conciliation proves to be impossible do we expect the Commission to
bring action in Federal district court to seek enforcement.

Indeed, it is essential... that negotiation remain the primary mode of
enforcement, lest the Commission's energies be dissipated in interminable

litigation in the Federal courts, which, whatever the outcome, would be
detrimental to effcient and effective implementation of Title VII.

Therefore, because EEOC should not have litigated any claims other than those on behalf

of Ms. Starke and Ms. Peeples, CRST should be awarded its reasonable attorney's fees for
defeating EEOC's appeal with respect to claims it should never have pursued.

II. STANDARDS FOR ESTABLISHING THE AMOUNT OF AN ATTORNEY'S FEES
AWARD.

In Goss International Corporation v. Tokyo Kikai Seisakusho, Ltd., No. COO-35 LRR,

2004 WL 1234130 (N.D. Iowa June 2, 2004), this Court applied the governing legal standards
provided by the Eighth Circuit for awarding attorney's fees. The Court noted that the amount of

attorney's fees to which a party is entitled is determined by computing the "lodestar" figure by
multiplying the number of hours reasonably expended by the prevailing party's counsel by their

reasonable hourly rates. Id. at * i. The lodestar figure is presumed to be the reasonable fee to
which the prevailing party is entitled. Id. The most critical factor in determining the

reasonableness of the lodestar amount is the degree of success obtained. Id. (citing Hensley v.
Eckerhart, 461 U.S. 424, 436 (1983)). A reasonable rate is generally the prevailing market rate in
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the community; however, in specialized areas of law the national market rate may provide a
reasonable hourly rate. !d. at **2-4 (citing Blum v. Stenson, 465 U.S. 886, 895 n.11 (1984)). In

addition, reasonable out-of-pocket expenses incurred by an attorney which normally would be
charged to a fee-paying client are includable in a statutory fee award. Id. at *6 (citing Pinkham v.
Cam

ex, Inc., 84 F.3d 292,294-95 (8th Cir. 1996)).

The Supreme Court has also recently provided guidance to district courts on awarding
fees to prevailing defendants in civil rights cases. In Fox v. Vice, 131' S.Ct. at 2216, the Court

emphasized a district court's

broad discretion to determine an appropriate award:

We emphasize, as we have before, that the determination of fees "should not

result in a second major litigation." Hensley, 461 U.S., at 437, 103 S.Ct. 1933.
The fee applicant (whether a plaintiff or a defendant) must, of course, submit
appropriate documentation to meet "the burden of establishing entitlement to an
award." Ibid. But trial courts need not, and indeed should not, become greeneyeshade accountants. The essential goal in shifting fees (to either party) is to do
rough justice, not to achieve auditing perfection. So trial courts may take into
account their overall sense of a suit, and may use estimates in calculating and

allocating an attorney's time. And appellate courts must give substantial
deference to these determinations, in light of "the district court's superior
understanding of the litigation." Ibid.; see Webb v. Dyer County Bd. of Ed., 471
U.S. 234, 244, 105 S.Ct. 1923, 85 L.Ed.2d 233 (1985). We can hardly think of a
sphere of judicial decisionmaking in which appellate micromanagement has less
to recommend it.

III. CRST'S REQUESTED AWARD OF ATTORNEY'S FEES IS REASONABLE.8

This Court's Local Rule 54.1(a) requires that a fee petition "must be supported by an

itemization that includes a detailed listing of the time claimed for each specific task and the
hourly rate claimed." Time records of Jenner and Simmons, appended hereto as Attachments C

(Jenner District Court Litigation Invoices), D (Simmons District Court Litigation Invoices), E

8 The Declaration of John H. Mathias, Jr. verifying the facts set out in this section is appended
hereto as Attachment B.
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(Jenner Appellate Invoices), and F (Simmons Appellate Invoices), identify the time biller, the
services rendered, the rate charged, and the time claimed for the tasks performed.9

The fee award here should include all fees reasonably incurred by CRST in defending

against the EEOC claims except for EEOC's claims on behalf of Monika Starke and Remcey
Peeples. CRST need not show it won every litigation battle in order to recover its fees. In
Jenkins v. State of Missouri, 127 F.3d 709, 716 (8th Cir. 1997), the Eighth Circuit recognized

that if a party has won excellent results, it is entitled to a full compensatory award, which wil
normally include time spent on some matters on which it did not win. See also, e.g., Cabrales v.

County of Los Angeles, 935 F.2d 1050, 1053 (9th Cir. 1991) ("Rare, indeed, is the litigant who
doesn't lose some skirmishes on the way to winning the war.").

A. The Time Expended by CRST's Counsel During the Period Prior to Appeal
Was Reasonable.

The hours expended by CRST's attorneys in this case prior to EEOC's appeal are the
result of the complexity of the issues, the extraordinary volume of documents and depositions in

the case and the several summary judgment motions that CRST filed that won dismissals of 88

EEOC individual claims. See Fish, 295 F.3d at 852 (reasonableness of hours based on
complexity and level of success); Hensley, 461 U.S. at 436. Over 180 depositions were taken.

9 The materials submitted by Jenner in Attachments C and E are a Microsoft Word version of
Jenner invoices that were sent to CRST for payment and which were paid. The Word version
reflects redactions for work not sought in this Petition as described above, as well as other
redactions that reflect work performed for CRST on matters related to the EEOC lawsuit but in
the judgment of counsel is not sufficiently related to defense of the EEOC case to warrant
inclusion in the fee petition. These deletions have been stamped "Redacted." The invoices have
also been redacted to protect privileged attorney-client communications and attorney work

product. The privileged material has been manually blacked out. Counsel wil, if requested,
submit to the Court for in camera inspection un-redacted versions of any entries for which CRST
seeks payment as to which EEOC objects.
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More than 35 motions were filed. The Court issued 65 opinions and/or orders addressing the
complex issues raised.

CRST's lead counsel worked to minimize the expense incurred by CRST by performing
services using lawyers with experience appropriate to the task and also by sharing tasks with the

Simmons firm. In accordance with LR 54.1(a), a summary of the total time spent performing
each ofthe following major categories of

Category

work follows:

Pre-Appeapo

Drafting pleadings,
motions and briefs:

4,532.75

2.

Legal Research:

1,471.55

3.

Investigation:

7,120.25

4.

Interviewing

1,561.16

5.

Trial Preparation:

4,889.15

6.

Trial:

1.

0

In addition, CRST has broken out the work performed in each category by its two law

firms in a summary appended hereto as Attachment G. Each category includes the following
activities, among others:

Category 1: Draftng pleadings, motions and briefs
During this case prior to appeal, the parties filed over 100 pleadings, motions, and briefs.
The parties also filed numerous motions and briefs raised by discovery issues, such as motions to

compel and motions for protective order. CRST filed two important motions to show cause

10 CRST has not reduced the Local Rule 54.1 Summary Chart that was submitted in its original
fee petition to account for the reduction in hours for work completed to defend against EEOC's
claims on behalf of Ms. Starke. However, these hours and corresponding fees have been
removed from the total amount of fees sought.
21

Case 1:07-cv-00095-LRR Document 386-1 Filed 03/18/13 Page 26 of 42

concerning EEOC's litigation tactics - one concerning the EEOC's identification of "class
members" and a second relating to the EEOC's failure to conduct any investigation of the

specific allegations of the allegedly aggrieved persons for whom it seeks relief at trial, let alone
issue a reasonable cause determination or conciliate those allegations. CRST also filed extensive
pretrial motions, including seven summary judgment motions and two dozen motions in limine.
Category 2: Legal research

The case required extensive research relating to EEOC's pattern-or-practice allegations,

the use of statistical evidence to rebut those claims, EEOC's Title VII pre-suit obligations, the
relationship between 42 U.S.C. § 706 and § 707 charges, and various evidentiary issues.

Category 3: Investigation

Investigating the case required CRST counsel to travel to nine different states. CRST
propounded and responded to written discovery, expert discovery, reviewed a large volume of

documents on a challenging timeframe, collected and analyzed court records involving class
members, and deposed over 160 witnesses in a period of about six months.
Category 4: Interviewing

CRST interviewed scores of potential witnesses, including accused drivers, third parties

who provided rebuttal to the contentions of various claimants, drivers who supported the
company's positions regarding its sexual harassment practices and policies, and various other
CRST employees.

Category 5: Trial preparation
CRST's preparation for the trial scheduled in June 2009 included developing trial

strategy, filing and responding to dozens of motions in limine, identifying over 6,042 trial
exhibits and over 400 potential trial witnesses, reviewing and objecting to EEOC's exhibits,
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preparing comprehensive jury instructions and voir dire questions, objecting to EEOC's jury
instructions, and preparing deposition excerpts and deposition videos for presentation at triaL.

B. The Fees Requested by CRST for Jenner's Work During the Period Prior to
EEOC's Appeal Are Reasonable.

In addition to lead counsel John Mathias, other Jenner and Simmons attorneys, led by
Kevin Visser, were actively involved in all five of these areas of the litigation. Attorneys from

Simmons, CRST's long-time Iowa counsel, contributed heavily to each of the tasks described
above. Because of

the 270 "class members" initially identified by EEOC, the short time frame to

complete discovery, the need to take and defend depositions simultaneously (particularly given

that EEOC identified the women it would produce for deposition only five days in advance), the
vast undertaking required to prepare for a jury trial which EEOC contended would involve more

than 200 individual claims, and the extremely high stakes involved, the staffing by Jenner and
Simmons lawyers was both fair and reasonable.

Although in its first fee petition, CRST sought to recover the fees it paid Jenner at
Jenner's hourly rates, this Court ruled that the hourly rates in this community would be used
instead and applied Simmons's partner and associate hourly rates to Jenner's hours. (Doc. 320 at
21-22.) In this fee petition, CRST bases its request for fees prior to EEOC's appeal on the hourly
rates the Court approved as reasonable in its first fee award for both Jenner and Simmons.

The number of hours expended by Jenner attorneys and legal assistants, and the fees
claimed, are as follows: i i

i i CRST also provides a summary of the fees billed by Jenner during each month of the lawsuit,

which is appended hereto as Attachment H.
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Jenner & Block: Summary of Attorneys and Legal Assistants12

John H. Mathias
Partner
Robert T. Markowski
Partner
Terri L. Mascherin
Partner
Barry Levenstam
Partner
James T. Malysiak

625.25
1,591.00

$295

$58,613.50

$410,731.50

39.00

$295

$3,044.25

$8,460.75

5.00

$295

0

$1,475.00

1,185.25

$295

$60,049.50

$289,599.25

181.50

$295

$13,335.00

$40,207.50

618.25

$295

$8,373.75

$174,010.00

133.00

$295

$2,866.50

$36,368.50

674.00

$295

$882.00

$197,948.00

.50

$295

0

$147.50

1,409.25

$295

$51,891.00

$363,837.75

150.50

$295

$2,058.00

$42,339.50

1,360.50

$295

$7,499.25

$393,848.25

1,512.75

$175

$11,160.00

$253,571.25

316.25

$175

$2,021.13

$53,322.62

Parner
Carla J. Rozycki
Partner
Richard P. Campbell
Of

Counsel

Brian D. Hansen
Partner
Sarah Hardgrove-Koleno
Partner
Brent E. Kidwell
Partner
Sally K. Sears Coder
Partner
John P. Wolfsmith
Partner
Emma J. Sullvan
Of

Counsel

J. Andrew Hirth
Associate
Spiridoula
Mavrothalasitis
Associate

hours expended by Jenner attorneys and legal assistants, and the fees claimed
at Jenner's rate in the original fee petition are included at Attachment 1.
12 The numbers of

13 As explained in the Court's February 9, 2010 Order: "The 'Reductions' column reflects fees
that Jenner billed to CRST, but, for various reasons, does not seek to recover in the Fees Motion.
The court re-calculated the 'Reductions' by determining the recoverable percentage of a
timekeeper's rate and reducing the Reduction to keep it consistent with the timekeeper's reduced
rate." (Doc. 320 at 27 n.5.) This column shows the Court's reduction for each individuaL.
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Melissa M. Hinds
Associate
Suzanne M. Courtheoux
Associate
Sean C. Herring
Associate
Rayna M. Matczak
Associate
Anne C. Fitzpatrick
Associate
Benjamin J. Wimmer
Associate
Sapna G. La1malani

Associate
Sofia E. Biler
Associate
Anne M. Gardner
Associate
Justin A. Maleson
Associate
Sarah R. McNally
Associate
Ashley Schumacher
Associate
Michele L. Slachetka
Associate
Cheryl J. Kras
Paralegal
Legal
Assistants
Other Bilers (A TG,

4.00

$175

0

$700.00

108.00

$175

$1,128.08

$17,771.92

78.00

$175

0

$13,650

156.25

$175

0

$27,343.75

364.25

$175

0

$63,743.75

267.50

$175

$900.00

$45,912.50

807.25

$175

$2,730.00

$138,538.75

10.75

$175

0

$1,881.25

88.50

$175

0

$15,487.50

216.75

$175

0

$37,931.25

53.75

$175

0

$9,406.25

734.00

$175

$2,193.75

$ 1 26,256.25

1,028.00

$175

$2,193.75

$177,706.25

2,273.50

$110

$12,989.23

$237,095.77

1961.00

$110

$3,164.55

$212,545.45

51.25

$110

0

$5,637.50

Library, etc.)
18,004.75

$3,564,106.5 p4

CRST estimates that $9,098.75 in Jenner attorney's fees at local rates should be deducted
Ms. Starke prior to the appeal.1S

for Jenner's hours defending against EEOC's claim on behalf of

14 Because the Court in its February 9,2010 fee award did not award CRST fees for hours Jenner
attorneys and support staff spent working with a mock jury, the Court reduced the fee award by
$62,711.88 to account for those disallowed hours. (Doc. 320 at 27 n.S.) CRST likewise
removes this amount from the fees sought.
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Therefore, CRST respectfully requests that it be awarded the sum of $3,492,295.88, the amount

this Court previously awarded for Jenner's fees minus the amount attributable to EEOC's claim
on behalf of

Ms. Starke, for Jenner's work for the period prior to appeaL.

C. The Fees Charged by CRST's Iowa Counsel for Work Prior to the Appeal
Are Reasonable.16

The Simmons firm and its predecessor, Moyer & Bergman, have served the varied legal
interests of CRST from the time of its corporate formation some fifty years ago. Their attorney's
knowledge ofCRST's business was highly valuable to CRST's defense.

Simmons attorneys were in this battle with EEOC even before this lawsuit was filed.
Thomas Wolle, then of Moyer & Bergman, assisted CRST with EEOC's investigation of what
was originally an individual charge filed by Ms. Starke with EEOC. Following EEOC's filing of

this case, and in light of EEOC's great financial and personnel resources, CRST retained Jenner

to lead its defense. CRST had previously worked with Jenner, and with attorneys John Mathias
and Robert Markowski in particular, on other major complex litigation matters.

By the summer of 2008, Simmons counsel worked closely with Jenner attorneys in a
coordinated, efficient defense effort. Within six weeks after depositions began in the summer of
2008, the scope of EEOC's claims expanded five-fold or more, thereby dramatically elevating

the stakes and increasing the need for Simmons attorneys to assist in the defense. By midOctober 2008, it was clear that as many as 250 additional "allegedly aggrieved persons" might

need to be deposed by January 15, 2009, the discovery cutoff date. This was confirmed by the
ISBased on a review of Jenner fee statements, CRST estimates that Jenner lawyers spent 46.75
hours defending against EEOC's claim on behalf of Ms. Starke for a total of $9,098.75 at local
rates. The details of this estimate are provided in Attachment J. Costs attributable to EEOC's

claim on behalf of Ms. Starke have not been requested in CRST's bil of costs.
16 The Declaration of Kevin Visser verifying each of the facts set out in this section is appended
hereto as Attachment K.
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Agreed Order dated December 3,2008, which provided approximately 45 days (including major
holiday periods) to complete discovery. (Doc.

80.)17

Beginning December 1, 2008, Simmons attorneys deposed as many persons as EEOC
made available in places chosen by the EEOC, always with less than ten days' notice. The work
typically involved learning of the location of the depositions (pursuant to a stipulated order dated
November 26, 2008, and entered December 3, 2008 (Doc. No. 80)), with the names of deponents

provided seven days before the deposition; receiving documents (often thousands of pages) for
each ofthe five to six witnesses to be deposed by each lawyer, usually on the Monday, Tuesday,

or Wednesday preceding the depositions; and traveling to the deposition locations on
Wednesday, returning Friday; summarizing the testimony for the attorneys drafting the
dispositive motions; and starting the process again for the next week.

Simmons partners Iris Muchmore and Kevin Visser are experienced trial attorneys who

have collectively participated in over 200 federal litigation actions, almost always as lead
counsel and frequently involving employment issues. In addition, the other members of the

Simmons team provided valuable experience and expertise to the litigation: Thomas Wolle and

Allison Heffern are experienced civil trial lawyers; Brian Fagan and Dawn Gibson are former
federal

law clerks; and Marcia Harris is a 15-year lawyer recruited on a project basis.

The hours spent in this case by individual lawyers and legal assistants at the Simmons
firm, and their customary hourly rates, are as follows:

17 This period coincided with the merger of

Moyer & Bergman into Simmons Perrine to become

Simmons Perrine Moyer & Bergman on January 1,2009.
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Simmons: Summary of Attorneys and Legal AssistantsIS

ATTORNEY/LEGAL
ASSISTANT

HOURS
BILLED

HOURS
CLAIMED

LODESTAR
RATE

Kevin Visser
Thomas Wolle

1137.65
426.45
187.7

39.7
5.9

1106.75
419.5
187.7
161.8
164.95
149.6
118.6
112.8
39.7
5.9

.2

.2

$295
$200
$200
$240
$175
$110
$165
$185
$95
$200
$200
$200

Allson Heffern

Iris Muchmore
Dawn Gibson
Kelly Geerlings*

Marcia Harris
Brian Fagan
Deb Foege*

Ro bert Hatala
Webb Wassmer

161.8
165.95
149.6
118.6
112.8

Eric Lam
1.31
1.31
Subtotal
Less discount allowed to CRST
Adjustment to conform to rates invoiced in earlier years
Less adjustment for August 2007 invoice
Total fees awarded in 2009
* denotes legal assistant

LODESTAR
FEE
$326,491.25

$83,900.00
$37,540.00
$38,832.00
$29,041.25

$16,456.00
$19,569.00
$20,868.00
$3,771.50

$1,180.00
$40.00
$262.00
$577 ,951.00

-$57,795.10
-$12,485.65
-$4,693.23
$502,977.02

CRST estimates that $21,700.98 in Simmons's attorney's fees should be deducted for
Simmons's hours defending against EEOC's claim on behalf of Ms. Starke prior to the appeaL. i 9

Therefore, CRST respectfully requests that it be awarded the sum of $481,276.04, the amount

this Court previously awarded for Simmons's fees minus the amount attributable to EEOC's
claim on behalf of Ms. Starke, for Simmons's work for the period prior to appeaL.

IS A version of

this chart was submitted in CRST's original fee petition. These fees sought were

revised in CRST's reply and explained in Kevin Visser's November 30,2009 Declaration. (Doc.
300-2 at 2-5.) CRST sought, and this Court previously awarded, $502,977.02 for work done by

the Simmons firm in the district court litigation. (Doc. 320 at 29.)

19Based on a review of Simmons fee statements, CRST estimates that Simmons lawyers spent
of
Ms. Starke for a total of$21,700.98.
100.25 hours defending against EEOC's claim on behalf
The details of this estimate are provided in Attachment L.
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D. CRST Should Be Awarded Its Reasonable Appellate Attorney's Fees.
CRST also requests that it be awarded its reasonable attorney's fees incurred in defeating

EEOC's appeal except as to its claim on behalf of Ms. Starke.2o The appellate work by CRST's

,.

counsel qualifies for an award of attorney's fees under Title VII because CRST is the prevailing

party and the Christiansburg standard for a prevailing defendant is satisfied. The Eighth Circuit

affirmed this Cour's ruling that EEOC did not satisfy Title VII pre-suit requirements for
EEOC's remaining 67 claims. EEOC v. CRST, 679 F.3d at 677. As explained above, that
holding applies to all EEOC individual claims except those on behalf of Ms. Starke and Ms.
Peeples.

The number of hours spent by Jenner and Simmons attorneys on EEOC's appeal is
this Court's rulings.

reasonable. EEOC made a vigorous effort on appeal to reverse a number of

EEOC's appeal was handled by attorneys from its appellate section at its Washington, D.C.

headquarters. The appendix for the appeal consists of 20 volumes. EEOC appealed on behalf of

107 allegedly aggrieved parties, and it made a number of substantive arguments on appea1,1
Therefore, CRST's lawyers had to analyze EEOC's brief, research new issues raised by EEOC,

and prepare CRST's brief. The Eighth Circuit permitted the parties to exceed the normal
limitations on the length of briefs because of the number of issues EEOC raised.

Given EEOC's many arguments and the stakes involved, CRST's attorneys were required
to spend a substantial amount of time preparing for oral argument.

20 Although the Eighth Circuit vacated this Court's dismissal of EEOC's claim on behalf of Ms.
Tillie Jones, on remand EEOC dismissed that claims based on this Court's ruling that EEOC
could not pursue individual claims it had not investigated, found reasonable cause, and

conciliated. (Doc. 360.) Therefore, CRST has made no deduction from its requested fees
relating to EEOC's claim on behalf of

Ms. Jones, which EEOC should never have asserted.

21 The parties' Eighth Circuit briefs, EEOC's petition for rehearing and CRST's response, and
submissions of supplemental authority and responses are appended at Attachment M.
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After the Panel issued its decision, EEOC sought to overturn it through a petition for
rehearing and rehearing en bane, and CRST was required to submit an opposition to EEOC's

petition. While EEOC's rehearing petition was pending, EEOC submitted three supplemental
authorities through letters to the Clerk, and CRST responded to each letter. CRST submitted one
sùpplemental authority to which EEOC responded.
the

In accordance with LR 54.1(a), a summary ofthe total time spent performing each of

following major categories of

work follows:

Appeal Hours

Category
1.

Drafting pleadings,
motions and briefs:

1,232.50

2.

Legal Research:

3.

Investigation:

0

4.

Interviewing

0

5.

Trial Preparation (Oral Argument

386.25

444.95

Preparation) :

6.

Trial (Oral Argument):

21

In addition, CRST has broken out the work performed in each category by its two law
firms in a summary appended hereto as Attachment G.

The bulk of the appellate work was undertaken by Jenner attorneys in consultation with
Mr. Visser. Mr. Mathias was lead counsel on appeal and argued the case for CRST.

Mr. Markowski provided analysis of EEOC's arguments, strategic advice, and assistance in
writing CRST's brief and preparing for oral argument. Mr. Malysiak was primarily responsible

for briefing and also assisted in preparation for oral argument. Associates Ashley Schumacher
and Michele Slachetka provided the necessary legal research and brief editing.
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Given the high stakes involved on appeal, EEOC's all-out effort to reverse this Court's

decisions, and EEOC's use of its appellate specialists to prepare its briefs and argue its case,
CRST requests that the Court approve the hourly rates Jenner charged CRST. CRST submits
that the Jenner attorneys brought invaluable appellate skil and experience that contributed

substantially to CRST's virtually complete victory in the Eighth Circuit. However, if the Court
determines that the hourly rates prevailing in this community for federal appellate work should

be used instead, then CRST requests that the Simmons hourly rates from 2010 be applied to
Jenner's hours.

The following table shows the hours spent by Jenner attorneys and staff on appellate
work, their hourly rates charged to CRST for that work, the fees for each individual at those
rates, and the alternative totals if Simmons hourly rates are used.

Summary of Fees Sought for Jenner & Block Attorneys and Legal Assistants
Appea12i

John H. Mathias

247.50

2010 - $875
2011 - $875
2012 - $875
2012 - $850

$268,625.00

$216,562.50

$315

$77,962.50

$1,487.50

$1,487.50

$315

$551.25

2009 - $675
2010 - $725
548.00 2009 - $600
2010 - $650
2011 - $675
2012 - $725
34.75 . 2009 - $525

$165,181.25

$118,256.25

$315

$51,423.75

$540,937.50

$363,031.25

$315

$172,620.00

$36,527.50

$19,326.25

$315

$10,946.25

Partner
Barry Levenstam

1.75

Partner
Robert T. Markowski

Partner
James T. Malysiak

Partner
Sally K. Sears Coder

163.25

Partner

2010-$555
2012 - $635

Richard P. Campbell
Of

11.50

2010-$550

$9,168.75

$6,418.75

$315

$3,622.50

106.25

2012 - $575
2010 - $525

$77,012.50

$56,200.00

$185

$19,656.25

Counsel

Emma J. Sullvan

22 CRST also provides a summary of

the fees billed Jenner during each month of

the appeal,

which is appended hereto as Attachment N.
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OfCouusel
J. Audrew Hirth
Associate
Ashley M. Schumacher
Associate
Michele L. Slachetka
Associate
David P. Saunders
Associate
Eric J. Schwab
Associate
Benjamin J. Wimmer
Associate
Sapna G. Lalmalani
Associate
Christine M. Bowman
Associate
Cheryl J. Kras

42.00

TotàlArtoiúit
Claimed

2012 - $550
2010 - $490

Artoúrit

IOwàRàte

Clairtedat
Iowa

Rã.te

$24,377.50

$20,580.00

$185

$7,770.00

$143,583.75

$114,660.00

$185

$56,332.50

$136,185.00

$106,272.50

$185

$51,430.00

23.50

2010 - $370
2012 - $475
2010 - $370
2012 - $475
2010 - $400

$9,400.00

$9,400.00

$185

$4,347.50

14.25

2010 - $400

$11,200.00

$5,700.00

$185

$2,636.25

24.00

2010 - $400

$21,600.00

$9,600.00

$185

$4,440.00

38.50

2010 - $400

$26,500.00

$15,400.00

$185

$7,122.50

8.00

2012 - $380

$6,365.00

$3,040.00

$185

$1,480.00

105.75

2009 - $260
2010 - $275
2011 - $280
2012 - $295
2010 - $160
2012 - $165

$40,212.50

$29,388.75

$125

$13,218.75

$9,525.00

$8,000.00

$125

$6,250.00

$1,527,888.75

$1,103,323.75
-$55,166.19

$491,810.00
-$24,590.50

$1,048,157.56

$467,219.50

304.50
278.00

Paralegal

Legal
Assistants

Ainount
InVoiced to
CRST

50.00

2001.50

Minus the 5% reduction
for attorney's fees spent
on EEOC's claim on
Ms. Starke.
behalf of

TOTAL

CRST submits that it would be reasonable to deduct 5% from the above fee totals for
Ms. Starke. Ms. Starke was only one of 107

attorney's fees spent on EEOC's claim on behalf of

allegedly aggrieved persons (less than 1 % of the group) whose dismissed claims were included

in EEOC's appeaL. Approximately five pages of CRST's 87-page appellate brief (5.7%) was
Ms. Starke.

devoted to judicial estoppel and EEOC's claim on behalf of

The strategic advice and brief editing provided by Mr. Visser contributed substantially to

CRST's success on appeaL. The following table shows Mr. Visser's hours, his average hourly
rate during the appeal, and the amounts charged to CRST for his appellate work.
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Summary of Simmons Perrine Attorneys
Appea123

Kevin J. Visser

2009 - $301.52
2010 - $315
2011 - $325
2012 - $335

83.20

Partner

$35,446.84

Minus 5% for Starke

$25,112.75

-$1,255.64
$23,857.11

Total

Again, CRST submits that 5% should be deducted from the above Simmons appellate
fees as the estimated fees attributable to EEOC's claim on behalf of Ms. Starke. The requested
total for Simmons appellate fees is therefore $23,857.1 1.

Therefore, CRST requests an award of its reasonable appellate attorney's fees in the
amount of $1,072,014.67 if Jenner's actual hourly rates are used or $491,076.61 if Simmons's

hourly rates are applied to Jenner's appellate hours.

iV. CRST'S REQUESTED OUT-OF-POCKET EXPENSES ARE REASONABLE.
A. CRST's Bil of Costs

On March 18, 2013, CRST filed a bill of costs in the amount of$91,758.46 to recover its

costs taxable by the Clerk. CRST seeks to recover the same taxable costs that were allowed by
the Clerk on CRST's first bil of costs minus the costs incurred for Ms. Starke and Rolf Starke's

these costs, CRST wil file a motion

depositions. To the extent that the Clerk does not tax any of

asking the Court to do so.

23 CRST also provides a summary of

the fees billed Simmons during each month of

the appeal,

which is appended hereto as Attachment O.
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B. CRST's Reasonable Out-of-Pocket Expenses.

In its first fee award, this Court awarded the following out-of-pocket expenses in its
February 9, 2010 award that are not included in the costs taxable by the Clerk under 28 U.S.C. §

1920. CRST now requests that the Court again award these expenses less the amount awarded

by this Court for investigator fees in excess of the retainer payment made by CRST. All
expenses disallowed by the Court in its first fee award have been excluded. A summary of the
costs that CRST seeks to recover is contained in Attachment P hereto. CRST further provides the
back up for this summary as Attachments P.01 to P.07.
1. Long Distance Telephone Expenses: $176.17.

CRST incurred $ 1 76. 1 7 in long-distance telephone expenses. These expenses include no

mark-up. Attachment P.01 provides back-up for these expenses.
2. Messenger and Overnight Delivery Expenses: $5,127.86.

CRST incurred $5,127.86 in messenger and overnight delivery expenses. These expenses
include no mark-up. Attachment P.02 provides the back-up for these expenses.
3. Fees for Investigators: $12,500.00.

CRST is entitled to recovery for $12,500.000 in fees expended in employing investigators

to locate and interview witnesses. See, e.g., Knutson v. Ag Processing, Inc., 273 F. Supp. 2d 961,

1021-22 (N.D. Iowa 2003) (investigator used by prevailing plaintiffs counsel in employment
discrimination case to interview witnesses, perform witness preparation, prepare documents, and

assist with trial preparation was reasonable and compensable), rev. on other grounds, 394 F.3d
1047 (8th Cir. 2005). The back-up is found in Attachment P.03.
4. Expert Witness Fees: $242,212.22.

This case required substantial use of expert witnesses. CRST retained two expert

witnesses whose work was directed primarily at EEOC's pattern-or-practice claim. Such expert
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fees are recoverable. See, e.g., Uniroyal v. Mutual Trading Corp., 63 F.3d 516, 526 (7th Cir.

1995) (affirming award of expert witnesses fees in RICO case on the ground that statutes
allowing an award of a reasonable attorney's fee include the costs of expert witnesses). The
invoices from each of CRST's two expert firms are found in Attachment P.04. These invoices

describe the specific tasks performed by each person at the expert firms. In total, CRST seeks
$242,212.22 in expert witness fees.

CRST retained expert Dr. Jone McFadden Papinchock, who has a Ph.D. in Industrial and

Organizational Psychology. The fees CRST incurred in connection with Dr. Papinchock's work
totaled $104,866.66. Dr. Papinchock's work includes research and analysis of the Human

Resources literature on sexual harassment and comparison of the literature to the policies,
practices and procedures at CRST, consultation with CRST's counsel, preparation of an expert
report pursuant to Rule 26(a)(2)(B), and deposition testimony.

CRST also retained Dr. Mary Dunn Baker, a Ph.D. in Economics and a Director at ERS
Group. CRST incurred $137,345.56 in fees for Dr. Baker's work. Dr. Baker submitted an initial
report dated December 1,2008, and supplemental reports dated January 7, 2009, and February 5,
2009. Dr. Baker was also deposed by EEOC. Dr. Baker's initial report included a statistical

analysis of the gender composition of CRST's truck driver workforce compared to the relevant
external labor market. Dr. Baker also prepared statistics to describe the incidence of allegations

of sexual harassment at CRST to measure the amount of time women in general, and class
members specifically, drove with the men who are accused of sexual harassment. Her final
supplemental report contains statistics concerning the incidence of alleged sexual harassment at
CRST limited to the 153 class members whose depositions were taken prior to January 15,2009.

35

Case 1:07-cv-00095-LRR Document 386-1 Filed 03/18/13 Page 40 of 42

5. Postage: $49.84.

CRST incurred $49.84 for postage. The back-up is in Attachment P.05.
6. Travel and Related Expenses: $34,135.94.

CRST incurred travel expenses for attorneys to travel from Chicago to Cedar Rapids to
attend court and depositions and to review documents. CRST also incurred travel expenses for its

officers and employees to travel to Chicago where they were deposed by EEOC, and for its
counsel to travel to out-of-state depositions. Travel expenses include meals while out of the
office. CRST incurred $34,135.94 in such expenses. Back-up is in Attachment P.06.
7. Printing and Copying Expenses: $119,185.55.

CRST incurred $119,185.55 in printing and copying expenses. This amount includes in-

house printing by CRST's counsel, the rental of printing and/or copying machines, and printing
by third parties. This amount is reasonable in light of the thousands of documents, extensive

research and motion practice that this case required. Back-up is in Attachment P.07.
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CONCLUSION
F or all of the foregoing reasons, CRST respectfully requests that this Court enter an order

awarding CRST (1) its attorney's fees in the amount of $5,045,586.59 if Jenner rates are used in

determining reasonable appellate fees or $4,464,648.53 if Simmons rates are applied to all
appellate hours; and (2) its non-taxable expenses in the amount of$413,387.58.
Dated: March 18,2013

Respectfully submitted,
CRST V AN EXPEDITED, INC.

By: s/John H. Mathias, Jr.
One of its attorneys

Kevin J. Visser
Thomas D. Wolle
Simmons, Perrine, Moyer &

John H. Mathias, Jr.
James T. Malysiak
Sally K. Sears Coder
Jenner & Block LLP
353 N. Clark Street
Chicago, II 60654
312222-9350

Bergman, P.L.C.

115 Third Street SE, Suite 1200
Cedar Rapids, IA 52401
3 19 366-733 1

Counsel for Defendant
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